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A Reply

Toward World LawBy William W Schwarzer of San Francisco
In a recent issue of this JOURNAL, Mr. Arnold Steele makes
a strong plea for world law as the means for attaining world
peace. Mr. Steele's article is evidence of the growing awareness among American lawyers of their responsibilities and
opportunities in. international affairs. It is also symptomatic, however, of an unfortunate tendency to oversimplify
the problems of a strained and restless world and their
solution. Mr. Steele's theory is that there are common'legal
principles shared by all nations from which world law can
be developed; the substitution of the rule of law so derived
for force in international affairs will bring about peace and
disarmament.
I
It may be true, though not demonstrable, that in a completely disarmed world such as the American and Soviet
disarmament proposals envision in their final phases some
form of international law enforced by a supranational authority will be both necessary and desirable. The trouble
with Mr. Steele's approach, however, and that of other
"world peace through law" advocates, is that they ignore
the essential practical steps by which this ultimate goal can
be achieved. Granted the desirability of a peaceful world,
the ideal is of little use to us if in the meantime we are all
atomized or fused. The true challenge lies not in the dream
of a totally remote world but in the achievement of measures to save the world here and now by lessening tension
and reducing the hazard of a major war.
Even more serious is the implication raised by much of
the peace through law advocacy that we are unable or unwilling to come to grips with the great political problems
which are the source of much of the world tension about
which we are currently concerned. The approach taken by
Mr. Steele is a reflection of an American tendency to view
world conflicts in legal and moral terms - rather than in
political terms and to seek "total" solutions.. Though we
are pragmatists in our domestic political affairs, conscious
of the limitations of our legal system in resolving political
controversy, this attitude tends to stop at the water's edge.,
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On numerous occasions in our diplomatic history we have
sought to apply legal and moral principles to solve political
conflicts to our ultimate disappointment. The world peace
through law approach reflects the same type of wishful
thinking which seeks to sweep the fundamental social, economic and political conflicts and problems under a rug of
legalism in the hope that maybe they will go away.
It is cruel and misleading to suggest that this is possible.
World peace will not be brought nearer by proposing that
nations submit their differences to international courts administering world law. It is one thing to urge nations to
resolve their disputes peacefully by treaty or other consensual arrangements. This, of course, is a kind of world
law. 'But it is totally different from the positive law, the
universal legal principles common to all nations of which
Mr. Steele speaks and which he would make binding on
them. To contend that the differences which nations are
unable to resolve by mutual consent could be settled by
an international court seems ridiculous.
True, this is what the courts do within a national society.
And in a limited number of cases involving mostly technical subjects of limited scope, international tribunals have
been able to adjudicate international controversies. The
source of those international conflicts which give us the
most concern, however, lies in the clashes of national security interests. The world today presents a vast panorama
of conflict and insecurity. Over a hundred nations, many
of them young and inexperienced, are desperately striving
to attain a level of social order, economic performance and
military security which they deem necessary for their survivaland consistent with their national aspirations. Alone
responsible for its survival, each nation must make its own
judgments of its security requirements.
There are no common legal principles to control these
judgments and decisions. The determinants of national security and survival are wholly unrelated to principles of international law. For example, America's felt need for bases
in Spain, Turkey, Pakistan, Japan and other areas surrounding the Soviet Union finds no support in any rule of positive
law, nor do such rules afford us a basis for dealing with the
insecurity generated by a Castro-ized Cuba. The fact that
the existence of American bases throughout the world may
be regarded as an aggressive act by the Soviet Union (which
clearly sees in them a threat to her security) does not deter
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us in the least from maintaining them as instruments of
self-defense.
On the most elemental level of self-preservation, therefore, world law becomes irrelevant, if not a downright
nuisance. No national government, acting as a trustee of
its people's security, can take the responsibility of relying
merely on the protection which principles of world law may
afford. Until a system of law guarantees to all nations a
measure of security comparable to that which the nations
provide their own citizens, matters of national security will
remain within the sovereign jurisdiction of each nation.
Only effective international guarantees of national security
are an adequate quid pro quo (and a prerequisite) for that
surrender by nations of mastery over their own security
interests which a system of world law presupposes.
H
The pervasive instability and insecurity of the world today
precludes 'resort to the rule of law to settle disputes which
nations cannot settle themselves by agreement or accommodation. The fact that there is no international marshal to
enforce justice makes Mr. Steele's comparisons to feudal
England or the Old West rather incongruous. Ancient England and the American Frontier possessed relatively homogeneous societies which had learned the obvious advantages
of submitting to professional law enforcement over the
hazards of self-enforcement.
The world is a long way from accepting a supranational
law enforcement authority. Until such an authority exists
(quaere: who will control it and how) world law beyond
consensual agreements and arrangements is a delusion. One
likes to think that we can do better than to set the road to
peace by a mirage. More useful than to debate world law
would be to seek agreements, arrangements and accommodations that would promote stability and tend to bring about
world order. A world rule of law can never become a reality
unless we first succeed in making, all nations feel less insecure by achieving arms control and inspection, lessening
political conflicts and tensions, controlling the population
problem, promoting social and economic development in
the less developed nations and fostering freer trade and
the full use of national and international resources. Thus
the foundations of stability and order may be laid for the
acceptance of law to settle disputes involving vital national
interests.
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Even if such a stabilized world came into being, conflict
and competition among nations in the exercise of their politicaland economic power would not end. In the ebb and
flow of history, some nations are in the ascendancy and
others decline. It is doubtful that any system of world law
could long survive if it outlawed the use of national power
to achieve national ends. Channels for the exercise of such
power which will not lead to major war must be provided.
To do so, it may even be necessary to accept limited local
armed conflicts. Clearly, competition among nations cannot
be shifted into law courts any more than competition among
individuals. The need is for international arrangements
that remove the incentive to resort to excessive force while
permitting the exercise of national power.*
IHI.

It is perhaps difficult for us to accept the inevitability of
conflicts among nations. As a law-oriented people, we think
of disputes as being susceptible of resolution by due process
of law. In doing so, we close our eyes to the conflict between
those world powers which are largely concerned with maintaining the status quo and those who feel it to be .their
destiny to achieve a higher place than they have previously
enjoyed. Those nations who have only recently emerged
from colonial status do not share our enthusiasm for principles of world law which would stand in the way of their
economic, political and social aspirations. Concepts of the
sanctity of private property, for example, are in conflict
with the policies of other nations who feel it to be their
sacred right. and duty to control their own resources and
provide for their exploding population. Our abhorrence of
the use of force to carry out national policy clashes head-on
with others' abhorrence of the remnants of colonialism. Yet
even we are inclined to shade our own abhorrence where
the force is directed against what we regard as communist
expansion. In short then, having reached the top of the heap
we are primarily concerned with preserving the status quo
which, say, a hundred years ago, we aggressively fought to
create.
The -environment in which we live is, therefore, not
equally acceptable to all nations. The crucial fact is that,
unlike in a free but organized community, there are -no
readily available international political processes by which
world conditions may be changed to satisfy the affected
*See, also, "World Peace Through World Law: The Disarmament
Problem," 47 A.B.A.J. 1171 (Dec. 1961).
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majorities. Hence, political, economical and-inevitablymilitary pressures will be employed by those willing and
able to change conditions to their liking. Frequently, mutually satisfactory conditions can be worked out by agreement among nations. Occasionally, rules of international
law may afford a solution in minor cases involving tangential issues. But where for example would an international
court derive rules of positive law which would permit adjudication of the French position in Algeria, the Indian position in Goa, the Dutch position in New Guinea? Law, as
we know from our domestic experience, is not a suitable
vehicle for change and it is therefore pointless to advocate
the world rule of law without at the same time proposing
adequate processes to permit the achievement of social,
economic and political change.
There are other problems, too, which must be kept in
mind. Increasingly the domestic policies of nations produce
international repercussions, and the line between internal
and international affairs is no longer easy to draw. The
treatment of foreign minorities by a nation, its policies on
trade and the control of resources are likely to have an
impact on its neighbors. A comprehensive and meaningful
system of world law must be prepared to deal with what
traditionally have been regarded as internal affairs.
There are also vast problems involved in developing the
institutions and the personnel which can find common ethical and semantic ground for administering general legal
principles and in reducing these general principles to concrete and predictable rules. National interests and policies
have a way of making terms such as peace, war and justice
relative concepts.
All of this is said not to denigrate the search for a peaceful
world under law but rather to put first things first. Before
we talk about world law we should know what we mean
and be aware of its implications. Above all, we must understand -the nature of the obstacles which stand in the way
of attaining the rule of law among nations. Rather than
calling for crusades and looking for apocalyptic, all-or-nothing. solutions, we should whittle away at these 'obstacles
by negotiating patiently and with a sympathetic understanding of the national interests of others toward world order
and stability which will lessen political conflict and the risk
of major war.
Our greatest danger lies not in a failure to attain the rule
of law but in disillusionment over such a failure and a consequent American withdrawal from the world.

NOTE: Mr. Btown will welcome any comments, suggestions, or criticisms of the
preventive law techniques he describes. He
particularly welcomes and will credit, in
future columns, suggested techniques for

avoiding litigation for one's clients.

Preventive Law

Wife's Written Consent to Gifts
Of Community Property*
By Louis M. Brown of Beverly Hills
The husband has the management of the community
property, but with some limitations. (Calif. Civ. Code, sec.
172.) One limitation is that the husband cannot make a
gift of community property without written consent of the
wife. The Internal Revenue Service can become interested
in this restriction on the husband's management. The Internal Revenue Code provides that the first $3,000 of a
present interest gift to any person need not be included in
the donor's gifts for the year. (1954 I.R.C., sec. 2503 (b).)
There isno need to make a gift tax return with respect to
such a gift. (1954 I.R.C., sec. 6019 (a).) Thus husband and
wife can make a tax-free gift of $6,000 to a donee. Such a
gift is really two gifts of $3,000 each. But since the husband
is in control of the community, he can give the donee a
check for $6,000 drawn on a community bank account and
be under the impression that the gift is not subject to
gift tax.
The potential complications that set in if the wife's written consent is not obtained are interesting to observe. Since
the wife gave no written consent, she made no gift at the
time the donee received the $6,000. Under California law
she has three years after knowledge of the gift to make an
effective demand for return of the $3,000. (Calif. C.C.P.,
sec. 338; Spreckels v. Spreckels, 172 C. 775, 158 Pac. 537
(1916).) The likely result is that if she lets the three-year
period pass, she can be considered as having made the gift
in the year the statutory period lapses. (See Comm'r v.
*The substance of this column was suggested by Armin I. Horwitz
of the Oakland-Alameda bar.
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Chase Manhattan Bank, 259 F.2d 231 (5th Cir. 1958).) So,
husband can give donee a $6,000 check in 1962, the husband's $3,000 gift being made in 1962, but the wife's $3,000
gift may not be made until 1965.
Now, if, as is often the situation, the husband and wife
pursue a program of annual giving, the involvements become grotesque. Assume that gifts were made in, say, 1959,
1960 and 1961. The wife had not given written consent.
Should she now consent? If she now consents to the 1959,
1960 and 1961 gifts, she may be considered to have made
a $9,000 gift in 1962. And, if she is now aware of the new
gift being made in 1962 to which she consents, she might
be considered as making a total gift of $12,000 in 1962. Of
course, total giving of $12,000 need not subject a person
to a gift tax, but this needlessly uses a portion of the donor's
$30,000 specific exemption (1954 I.R.C., sec. 2521) and subjects the donor to the requirement of filing a 1962 gift tax
return. Maybe the problem becomes even more ludicrous
if the wife's death should occur before she gives her written
consent.
COMMENT
The obvious and easy-to-understand preventive law rule
is to obtain the wife's written consent when the gift is made.
The safe course of conduct is so easy to state, and pursue,
that it is fascinating to observe the legal problems which
arise on failure to follow it.
This little excursion into some legalistic problems points
up significant principles of preventive law. It is usually
easier to pursue a safe course of action at the outset than
to endeavor to straighten out the complications that set in
when the safe course of action is not followed. Often when
some relatively clear safe step is omitted, it is ultimately
difficult to define and explain the weird complications
which set in.

Fall 1961 Bar Examination
General Statistics
1. Total number taking examination ......... 1360
Passed, 702, or 51.6 per cent.
a. Number taking examination for first time 1026
Passed, 641, or 62.5 per cent.
b. Number taking examination for second

6. Totalnumber who had graduated'from but
were not allocated to a law school because
did not take examination within one year
after graduation... ....................
238
a. Number takingexaminationfor first time:

117

(1)

Admitted in another state. .......
Paed,
38, or 49.4 leer cent.

77

c. Number taking examination for third or
more times ...........................
217
Passed, 31, or 14.3 per cent.

(2)

Not admitted in another state.....
Passed, 10, or 23.8 per cent.

42

time................................
Psassed, 30, or 26.6 per cent.

2. Total number from California law schools
approved by American Bar Association....

698

a. Number taking examination for first time:
(1) Graduated .......................
642
Passed, 466, or 72.6 per cent.
(2)

Did not graduate .................
Passed, 6, or 60.0 per cent.

b. Number previously examined:
(1) Graduated ......................
Passed, 14, or 34.1 per cent.
(2) Did not graduate .................
Passed, 2, or 40.0 per cent.

10

(1)

Admitted in another state .........
Passed, 18, or 26.1 per cent.

69

(2)

Not admitted in another state.....
Passed, 5, or 10.0 per cent.

50

7. Total number of attorney applicants .....
a. Number taking examination for first

6

time..............................

5

244

a. Number taking examination for first time:
(1) Graduated .......................
122
Passed, 47, or 38.5 per cent.
(2) Did not graduate .................
11
Passed, 4, or 36.4 per cent.
b. Number previously examined:
(1) Graduated .......................
99
Passed, 8, or 8.1 per cent.
(2) Did not graduate .................
12
Passed, 1, or 8.3 per cent.

5

Passed, 3, or 60.0 per cent.

41

3. Total number from California law schools
not approved by American Bar Association.

b. Number previously examined:

b. Number previously examined ..........
Passed, 0.

8. Total number from correspondence law
schools ...............................

I

26

a. Number taking examination for first
time:
(1)

Graduated ......................
Passed, 2, or 33.3 per cent.

6

(2)

Did not graduate ................
Passed, 0.

8

b. Number previously examined:
(1) Graduated ......................
Passed, 0.

6

(2)

Did not graduate ................
Passed, 0.

6

4. Total number from out-of-state law schools
approved by American Bar Association ....

121

a. Number taking examination for first time:
(1) Graduated......................94 per cent.
67.0
Passed, 63, or
(2)

Did not graduate .................

9. Total number from law office study ......
a. Number taking examination for first
tim e................................

0

b. Number previously examined:
(1) Graduated...........27
per cent.
Passed, 10, or 37.0

b. Number previously examined..........
Passed, 0.
10. Total number not classifiable ............

Did not graduate .................

0

a. Number taking examination for first
time...............................9
Passed, 2, or 22.2 per"cent.

5. Total number from out-of-state law schools
not approved by American Bar Association

0

b. Number previously examined ..........
Passed, 3, or 17.6 per cent.

(2)

1
0
1

26

17

FALL 1961 BAR EXAMINATI
and Cumulative Statistics for Spring
GRADUATED
NAME OF LAW SCHOOL

Tai

T

'Per
Cet
TOW Paed' Fa

Accredited
University of California:
Hastings College of Law ............. 1
School of Law, Berkeley .............. 2
School of Law, Los Angeles ...........
3
California Western University ............
4
Golden Gate College .....................
5
Loyola University ......................
6
University of San Diego ..................
7
San Francisco Law School ................
8
University of San Francisco ..............
9
Santa Clara University ..................
10
University of Southern California ........ 11
Stanford University .....................
12
Unaccredited
Humphreys College ................
Lincoln University ......................
McGeorge College of Law ...............
Pacific Coast University ................
Southwestern University ................
Van Norman University .................

13
14
15
16
17
18

Out of Stateo
Harvard Law School ...................
University of Michigan .................
Yale Law School ........................
All Others ............................

19
20
21
22

87
711
71

Tota

in
I er

Icent

FWedi Fam

80.1
82.
6
65. 7 ......
6

TF=
I
TOa

3.1100. ...
2..
2 33 . [ 3 1

7n2
PI t
I
Cent
l F
Wed

1

0.1
33.2

®Schools outside California approved by the American Bar Association are accredited schools.

ON LAW SCHOOL STATISTICS
1959 to Fall 1961 Examinations, Inclusive
DID NOT GRADUATE(@)
TaTking Examination
For irat Time

Takknl aatio
For Second Time

I IPer

Total

Cent
Paed Paned
a -121Pr-.-

II
Tot

1 Paned
1
n

Per

Cent
Pam
I

CUMULATIVE STATISTICS
for Mar.Tak
1 59 toExanatuon
AIK 1961 Examinations,
for rr TimeInluoluv
Ti

arintion
For Third TimeGdue

I
Per
Cent
Total Paed Passed
-a.

oa

Total

Paned

Cent
Paned

Ie
Total Passed

d.-"orI
..-

219
321

272
3
23
93
10
22

0.0
60.0
0.0
.* *.. ,.
......

3

..-.

,.

60.0

01

0.0

93

51
265
220

100.0

......

0.0

0.0

o°* * *i

11

0.0
0.0

I.. .. ......

......

.,.... .....

1 33.3

8 44.4
0 0.0

ii.ii

0.0
.....

i i ii.iI
..
...
.liio..

Inludes only those non-graduates who had been admitted to the senior class.
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24
5
82
2
85
35
17
117
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